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A.  IDENTITY OF PETITIONER AND DECISION BELOW 

 

 Tina Berven, the petitioner, asks this Court to review the published  

opinion by the Court of Appeals.1 Ruling that the scope of a search 

warrant for a home excluded safes, the trial court suppressed evidence 

obtained from a locked safe that police removed from the home and 

forcibly opened. The Court of Appeals reversed, holding that even though 

the officer seeking the warrant knew the safe was in the home, the safe did 

not need to be listed in the warrant. And although locked containers are 

afforded special protection under article I, § 7 of the state constitution, the 

Court of Appeals further held the police did not need to seek specific 

authority in a warrant before intruding into the locked safe. Ms. Berven 

asks this Court to grant review, reverse the Court of Appeals, and affirm 

the trial court’s ruling. 

B.  ISSUES 

 

 1. Warrants must particularly describe the places to be searched 

and things to be seized. The description must be as specific as reasonably 

possible. Law enforcement saw a locked “gun safe” inside Ms. Berven’s 

home and recounted this fact in the affidavit, but did not ask the magistrate 

                                                 
1 The Court of Appeals issued its decision on April 24, 2018. The court 

denied Ms. Berven’s motion to reconsider on May 29, 2018. Copies of these 

rulings are attached in the appendix. 
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to include safes in an addendum to the warrant. Rather, express authority 

was sought and obtained to search containers for surveillance systems. Did 

the scope of the warrant exclude the locked safe? RAP 13.4(b)(1)-(4). 

 2. The general rule under the Fourth Amendment is that a search 

warrant for a home impliedly authorizes the opening of any container that 

might reasonably contain the evidence authorized to be seized. Article I, § 

7, however, is more protective than the Fourth Amendment. Under article 

I, § 7, locked containers are afforded heightened protection. Does article I, 

§ 7 impose a heightened degree of particularly in warrants, requiring that 

police obtain express authorization in the warrant before opening a locked 

safe? RAP 13.4(b)(3), (4). 

C.  STATEMENT OF THE CASE 

 

 Deputy Martin Zurfluh obtained a warrant to search Tina Berven’s 

and William Witkowski’s property for a stolen utility power meter. Ex. 4. 

He executed this warrant on October 29, 2016. RP 103. Inside the 

residence, law enforcement saw drug paraphernalia, ammunition, items 

indicative of identity theft or fraud, and two “gun” safes. RP 34, 70-71; CP 

158 (reason #8 for inadmissibility of the evidence). Officer Zurfluh sought 

an addendum to the warrant telephonically. RP 74-75. 

 In the addendum, Deputy Zurfluh averred that he believed the 

crimes of “Unlawful Possession of a Firearm,” “Identity Theft,” 
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“Unlawful Possession of a Controlled Substance,” and “Unlawful Use of 

Drug Paraphernalia” had been committed.2 Ex. 5. He recounted there were 

two “large gun safe[s]” in the home. Ex. 5 p. 5-6. Still, he did not ask for 

specific authority to seize and search the safes or other possible containers 

for firearms. RP 76-77, 120 (“I did not put safes on that warrant.”); CP 

158 (reason #12 for inadmissibility of evidence). Rather, he provided the 

following list, which included containers for surveillance systems: 

1. Firearms, firearms parts, and accessories, including but 

not limited to rifles, shotguns, handguns, ammunition, 

scopes, cases, cleaning kits, and holsters 

 

2. Printers, computers, scanners, cameras, laminators, card 

cutters, card stock, paper, and or any other item used or 

intended to be used for the purpose of generating 

fraudulent documents including but not limited to ID 

cards, Credit Cards, Vehicle Titles, Registrations, Trip 

Permits, and prescriptions. 

 

3. File systems including thumb drives, hard drives, papers, 

or any other means used to store or intended to be used 

to store personal information of potential identity theft 

victims. 

 

4. Surveillance Systems used or intended to be used in the 

furtherance of any of the above listed crimes. 

 

5. Methamphetamines and or any other controlled 

substances[.] 

 

6. Any item used as a container for item 4. 

 

                                                 
2 Deputy Zurfluh was aware that Ms. Berven and Mr. Witkowski could 

not lawfully possess firearms. RP 105. 



 4 

7. Drug paraphernalia including but not limited to; scales, 

foil, pipes, straws, bongs, and syringes. 

 

8. Indicia of occupancy or residency of the location listed 

in this warrant. 

 

Ex. 5 (emphasis added). As the trial court later determined, “The search 

warrant identified the evidence to be search[ed] for including firearms and 

firearm accessories, controlled substances, items used as containers for 

surveillance equipment, drug paraphernalia and indicia of dominion and 

control.”). CP 158 (unchallenged reason #11 for inadmissibility of 

evidence) (emphasis added). 

 After obtaining the addendum to the warrant, law enforcement 

continued their search of the home and called the fire department for help 

to open the locked safe. RP 118, 134-35. The fire department removed the 

safe from the home and forcibly opened it outside. RP 138. Inside were 

firearms. RP 135. Based on this evidence, Ms. Berven was charged with 

four counts of unlawful possession of a firearm. CP 117-18. 

 The trial court, the Honorable Jack Nevin presiding, determined 

that the warrant did not include the safes or containers for firearms. CP 

158 (reason #12 for inadmissibly of evidence); RP 87. Accordingly, the 

court ruled the locked safe did not fall within the scope of the warrant and 

suppressed the evidence found inside. CP 159 (reasons #12-13 for 

inadmissibly of evidence); RP 88. 
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 The Court of Appeals granted discretionary review and reversed. 

The court held the intrusion was lawful under the Fourth Amendment 

“because the warrant authorized a search for firearms and because 

firearms were likely to be found in the locked gun safe.” Slip op. at 2. 

Although our state constitution affords locked containers heightened 

protection, a majority further held that a different result was not required 

under our state constitution. Slip op. at 16-20.3 

D.  ARGUMENT 

 

Without authorization from the warrant, police seized and 

searched a locked safe in Ms. Berven’s home. The Court of 

Appeals’ holding that the warrant authorized this intrusion 

misapplied federal and state constitutional law, warranting 

review. 

 

 Under Fourth Amendment principles, the Court of Appeals erred in 

holding that the scope of the warrant included the locked safe in Ms. 

Berven’s home. As explained in detail below, the general rule that a 

premises warrant authorizes police to open locked containers capable of 

holding objects authorized to be seized did not apply for three reasons. 

First, the affiant was required to seek explicit authorization in the warrant 

because he knew the locked safe was in the home. Second, by seeking 

authority to open other types of containers, the locked safe was excluded 

                                                 
3 The concurring judge would have declined to address Ms. Berven’s 

state constitutional claim. 



 6 

by negative implication. And third, the locked safe was an object that 

needed to be listed in the warrant because police seized it by moving it 

outside the home and forcibly opening it. 

 Additionally, article I, § 7 of the Washington Constitution imposed 

a heightened particularity requirement in these circumstances. Locked 

containers are afforded greater protection under article I, § 7 than under 

the Fourth Amendment. Therefore, article I, § 7 demanded that police get 

explicit authorization in the warrant before intruding upon the locked safe 

by taking it from the home and forcibly opening it outside. 

 The published opinion in this case concerns significant state and 

federal constitutional issues. Washingtonians commonly store private or 

sensitive information in locked containers within their homes. Under the 

Court of Appeals’ opinion, the police need not obtain specific 

authorization in a warrant before intruding upon these private affairs. 

Rather, even if the police know a locked safe is in the home, generic 

authority from a premises warrant will suffice. This Court should grant 

review and hold that specific authority is required. 
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1.  Under both article I, § 7 and the Fourth Amendment, the 

scope of the warrant excluded the locked safe.  

 

a.  Warrants must satisfy the particularity requirement. 

 

The Fourth Amendment to the United States Constitution requires 

that warrants particularly describe the places or things to be searched or 

seized. U.S. Const. amend. IV; Stanford v. Texas, 379 U.S. 476, 481, 85 

S. Ct. 506, 13 L. Ed. 2d 431 (1965); State v. Perrone, 119 Wn.2d 538, 545, 

834 P.2d 611 (1992). Article I, § 7 of the Washington Constitution, which 

provides no less protection than the Fourth Amendment, also imposes a 

particularity requirement. Const. art. I, § 7; State v. Martines, 184 Wn.2d 

83, 92-93, 355 P.3d 1111 (2015). 

 The particularity requirement limits the discretion of the officer 

executing the warrant and delineates what is to be searched or seized. 

State v. Riley, 121 Wn.2d 22, 29, 846 P.2d 1365 (1993). The “police 

‘must execute a search warrant strictly within the bounds set by the 

warrant.’” Martines, 184 Wn.2d at 94 (quoting State v. Kelley, 52 Wn. 

App. 581, 585, 762 P.2d 20 (1988)). “[N]othing is left to the discretion of 

the officer executing the warrant.” Marron v. United States, 275 U.S. 192, 

196, 48 S. Ct. 74, 72 L. Ed. 231 (1927). The particularity requirement 

protects against exploratory searches and helps prevent unauthorized 

governmental invasions of privacy. Martines, 184 Wn.2d at 93. 
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b.  Because the affiant knew the safe was in the home 

and recited this fact in the affidavit, the warrant 

excluded the safe by not listing it. 

 

What is required under the particularity requirement depends on 

the circumstances. The degree of specificity is heightened when it is 

reasonable to require a more precise description. Perrone, 119 Wn.2d at 

546-47; State v. McKee, 3 Wn. App. 2d 11, 23-24, 413 P.3d 1049 (2018). 

The court considers “whether the warrant could have been more specific 

considering the information known to police officers at the time the 

warrant was issued.” McKee, 3 Wn. App. 2d at 28 (citing Perrone, 119 

Wn.2d at 553). 

 As the affidavit shows, when Deputy Zurfluh sought an addendum 

to the original warrant, he was aware of the two safes in the residence. Ex. 

5 p. 5-6. Given his awareness, the warrant could have been more specific. 

Deputy Zurfluh himself acknowledged he did not ask for authority to seize 

and search the safes. RP 76-77, 120 (“I did not put safes on that 

warrant.”). Thus, the trial court correctly concluded that “[t]he warrant did 

not include the gun safes or containers for firearms.” CP 158 (reason #12). 

 The Court of Appeals agreed that the affidavit showed that the 

officer knew about the presence of the “large gun safe.” Slip op. at 12; CP 

65. Nevertheless, the court reasoned the reference to the safe did not give 
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rise to an inference that the locked safe “was intentionally omitted from 

the warrant addendum.” Slip op. at 12. 

But whether the author of the affidavit “intentionally” excluded an 

object or place from the warrant is irrelevant. United States v. Williams, 

592 F.3d 511, 522 (4th Cir. 2010) (“the scope of a search conducted 

pursuant to a warrant is defined objectively by the terms of the warrant and 

the evidence sought, not by the subjective motivations of an officer.”). 

What matters are the words used in the warrant. “Whether the particular 

object desired to be seized is not described in the warrant because of 

police deceit or through oversight, mistake or carelessness is of no 

consequence.” State v. Eisele, 9 Wn. App. 174, 176, 511 P.2d 1368 

(1973). In Eisele, the officer mistakenly requested authorization to seize 

marijuana rather than LSD pills. Id. at 174-75. The mistake did not matter 

in analyzing the warrant. Id. The court concluded the amphetamine tablets 

seized by the police were outside the scope of the warrant. Id. 

In reversing, the Court of Appeals relied on the general Fourth 

Amendment rule that “[u]nder a search warrant for a premise, the personal 

effects of the owner may be searched provided they are plausible 

repositories for the objects named in the warrant.” State v. Hill, 123 

Wn.2d 641, 643, 870 P.2d 313 (1994); e.g., United States v. Morris, 647 

F.2d 568, 572-73 (5th Cir. 1981) (search warrant for home authorized 
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opening of a locked jewelry box to search for stolen money). As explained 

by one federal court, it would be unreasonable to require in the first 

instance that “the agent seeking the warrant possess extrasensory 

perception so that he could describe, prior to entering the house, the 

specific boxes, suitcases, sofas, closets, etc. that he anticipated searching.” 

Morris, 647 F.2d 573. 

But this general rule did not apply in this case because Deputy 

Zurfluh (having just been in the home) was aware of the safes and he was 

seeking to expand the scope of the warrant. Thus, this case is distinct from 

other Fourth Amendment cases involving a single premises search warrant 

where police do not have knowledge of the containers within the home. 

The failure by the Court of Appeals to recognize this was error.  

c.  By listing other types of containers in the warrant, 

the safe was excluded by negative implication. 

 

A second reason supports the trial court’s ruling that the locked 

safe was excluded from the scope of the warrant. As the trial court 

recognized, the search warrant specifically identified containers for 

surveillance equipment. CP 158 (unchallenged reason #11); RP 87-88; Ex. 

5, p. 1. Thus, the common sense and practical reading of the warrant is 

that containers for firearms, including gun safes, were excluded by 

negative implication. See A. Scalia & B. Garner, Reading Law: The 
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Interpretation of Legal Texts 107 (2012) (discussing the communicative 

device of negative implication and providing the example that “[w]hen a 

car dealer promises a low financing rate to ‘purchasers with good credit,’ 

it is entirely clear that the rate is not available to purchasers with spotty 

credit.”); State v. Ortega, 177 Wn.2d 116, 124, 297 P.3d 57 (2013) 

(applying interpretative tool of expressio unius est exclusio alterius, “to 

express or include one thing implies the exclusion of the other”). Further, 

a contrary conclusion would render the language authorizing the search of 

containers for surveillance equipment superfluous because the warrant had 

separately authorized the search of containers holding surveillance 

systems. See Reading Law at 174-79 (discussing surplusage canon, “If 

possible, every word and every provision is to be given effect (verba cum 

effectu sunt accipienda).”). As the trial court determined, because the 

warrant authorized seizure of a type of container that was not a safe, the 

warrant excluded the safe. CP 158-59; RP 87-88. 

In reaching a contrary conclusion, the Court of Appeals appears to 

have reasoned that the principle of negative implication can apply to 

warrants only in a particular narrow set of circumstances. Slip op. at 11-

12. The court stated that the principle does not apply where the affidavit 

and warrant addendum are identical in their list of places to be searched 

and items to be seized. Slip op. at 11. Applying this rule, the court 
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reasoned the principle did not apply here. The court reasoned that as “the 

warrant addendum affidavit’s lists did not include a locked gun safe and 

because the superior court authorized identical lists in the addendum, there 

is no inference that the addendum intentionally omitted a locked gun 

safe.” Slip op. at 11.  

 This reasoning is flawed. For example, imagine both an affidavit 

and warrant are identical in their lists of items (similar to this case). And 

the list includes “trucks.” By negative implication, the warrant would not 

authorize the search of other kinds of motor vehicles. This is “common 

sense.” Perrone, 119 Wn.2d at 549 (warrants are reviewed “in a common 

sense” and “practical manner” as opposed to “a hypertechnical sense.”).  

 The principle of negative implication and the surplusage canon 

supported the determination that the safe was not within the scope of the 

warrant. The Court of Appeals erred in concluding that these common 

sense principles did not apply. 

d.  Taken from the home and forcibly opened outside, 

the safe was an item that was seized and searched. 

 

 In rejecting Ms. Berven’s arguments that the locked safe was 

outside the scope of the warrant, the Court of Appeals implied it need not 

be listed, reasoning “the locked safe was a place searched and not an item 
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seized.” Slip op. at 13. This is incorrect, as United States Supreme Court 

precedent shows.  

“A ‘seizure’ of property occurs when there is some meaningful 

interference with an individual’s possessory interests in that property.” 

United States v. Jacobsen, 466 U.S. 109, 113, 104 S. Ct. 1652, 80 L. Ed. 

2d 85 (1984). And a search occurs when “‘the Government obtains 

information by physically intruding’ on persons, houses, papers, or effects 

. . . .” Florida v. Jardines, 133 S. Ct. 1409, 1414, 185 L. Ed. 2d 495 (2013) 

(emphasis added) (quoting United States v. Jones, 565 U.S. 400, 407 n.3, 

132 S. Ct. 945, 181 L. Ed. 2d 911 (2012)).  

The record shows the locked safe was not opened in Ms. Berven’s 

home. RP 137-38. Rather, it was removed from the home by the fire 

department and forcibly opened outside. RP 138. The removal of the safe 

from the home interfered with Ms. Berven’s possessory interest in the 

safe. It was a seizure. State v. Powell, 306 S.W.3d 761, 767-68 (Tex. 

Crim. App. 2010) (removal of safe from home during execution of search 

warrant was a seizure; objects to be seized must be included in warrant). 

The government also gained information by intruding into it. Thus, it was 

a search of an “effect,” not a place. See Jones, 565 U.S. at 404-05 (placing 

a GPS device upon a car, with the purpose of obtaining information, was a 

search because it physically intruded upon an “effect.”). And even 
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assuming the warrant authorized the search of the safe, it did not authorize 

its seizure. To lawfully open the safe, the police had to do so on the 

premises. Powell, 306 S.W.3d at 767. 

Contrary to the Court of Appeals’ determination, the locked safe 

was not a “place” and the warrant needed to authorize the State’s intrusion 

upon it. The trial court correctly ruled the locked safe was excluded from 

the scope of the warrant. 

2.  Before police intruded into the locked safe, article I, § 7 

demanded that the warrant specifically authorize this 

intrusion into Ms. Berven’s private affair.  

 

Independent of the foregoing, article I, § 7 of the Washington 

Constitution supported affirmance of the trial court’s ruling on an 

alternative basis. As explained in detail below, it is well settled that article 

I, § 7 provides special protection to locked containers. Given this special 

protection, article I, § 7 requires the police to obtain specific authorization 

in a warrant before intruding into a locked safe within the home. The 

Court of Appeals’ contrary conclusion presents a significant state 

constitutional question that this Court should resolve. 

a.  Article I, § 7 provides greater protection for locked 

containers, including safes. 

 

“No person shall be disturbed in his private affairs, or his home 

invaded, without authority of law.” Const. art. I, § 7. It is settled that 
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article I, § 7 is more protective than the Fourth Amendment. State v. 

Snapp, 174 Wn.2d 177, 194 n.9, 275 P.3d 289 (2012); State v. Valdez, 

167 Wn.2d 761, 772, 224 P.3d 751 (2009). For example, it is well 

established that article I, § 7 requires a stricter test than the Fourth 

Amendment in analyzing whether there is probable cause to issue a 

warrant. State v. Jackson, 102 Wn.2d 432, 443, 688 P.2d 136 (1984).  

The general rule, that a warrant to search a home authorizes the 

opening of any container in the home if it could contain the evidence 

stated in the warrant, has its origins in the Fourth Amendment. Br. of App. 

at 14-15 (tracing statement of rule from State v. Hill, 123 Wn.2d 641, 643, 

870 P.2d 313 (1994) to Professor LaFave’s treatise on the Fourth 

Amendment and federal circuit court precedent). This is not a sound 

foundation for interpreting article I, § 7. See State v. Ringer, 100 Wn.2d 

686, 699, 674 P.2d 1240 (1983) (noting that Washington courts had 

neglected article I, § 7, focusing instead on the Fourth Amendment).4  

Under article I, § 7, locked containers are afforded heightened 

protection. State v. Stroud, 106 Wn.2d 144, 152, 720 P.2d 436 (1986), 

overruled on other grounds by State v. Valdez, 167 Wn.2d 761, 224 P.3d 

751 (2009); State v. Monaghan, 165 Wn. App. 791, 266 P.3d 222 (2012). 

                                                 
4 Ringer was overruled, but it is now good law again. Snapp, 174 Wn.2d 

at 194. 
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For example, in Monaghan, the driver of a car consented to an officer’s 

request to search the trunk of the car. 165 Wn. App. at 785-86. The officer 

found a locked safe in the trunk, which he opened with a key he had seized 

from the car. Id. at 786. Relying on this Court’s precedent, the Court of 

Appeals held this violated article I, § 7. Id. at 795. The defendant had a 

separate privacy expectation in the locked container. Id. at 791. The court 

rejected the argument that because the defendant had consented to the 

search of the trunk, he had impliedly consented to the search of the safe 

inside. Id. at 793-95. 

Analogously, a magistrate authorized the search of Ms. Berven’s 

home. The magistrate, however, did not explicitly authorize the search or 

seizure of locked containers in the home. Just as the officer in Monaghan 

exceeded the scope of lawful consent when he opened the locked safe in 

the car, here law enforcement exceeded the scope of the warrant when 

they took the locked safe from Ms. Berven’s home and forcibly opened it 

outside. Cf. State v. Schenck, 74633-2-I, 2017 WL 679992, at *4 (Wash. 

Ct. App. Feb. 21, 2017) (unpublished) (reasoning that opening of locked 

cabinet in home was authorized by the premises warrant because it 

specifically “authorized the seizure of locked containers located within the 
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residence.”) (emphasis added).5 Further, protections of privacy are 

strongest in the home so explicit authority to open locked containers in the 

home should be necessary. State v. Young, 123 Wn.2d 173, 185, 867 P.2d 

593 (1994) (“the home receives heightened constitutional protection”). 

Because locked containers are afforded heightened protection, the 

police should have to get specific authorization in a warrant before 

intruding into a locked container, particularly a locked safe within the 

home. 

b.  Requiring a heightened particularity requirement in 

warrants to authorize intrusions into locked 

containers, such as safes, is supported by precedent. 

 

 In rejecting the foregoing argument, the Court of Appeals reasoned 

that because “the home already receives the highest level of protection 

under our state constitution,” “it makes little sense to extend additional 

protection to privacy interests in locked containers within a home that are 

likely to contain an item to be seized under the warrant.” Slip op. at 19. 

 But there is precedent rejecting this kind of reasoning. For 

example, containers that hold digital information, like a computer or a cell 

phone, are afforded heightened protection under both the Fourth 

Amendment and article I, § 7 because of the information they typically 

                                                 
5 Schenck is not precedential, is nonbinding, and is cited only for 

persuasive authority as this Court deems appropriate. GR 14.1. 
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contain. See Riley v. California, __ U.S. __, 134 S. Ct. 2473, 2489-95, 189 

L. Ed. 2d 430 (2014); State v. Samalia, 186 Wn.2d 262, 270-71, 375 P.3d 

1082 (2016). Searching a computer or a cell phone pursuant to a warrant 

implicates materials protected by the First Amendment. State v. Nordlund, 

113 Wn. App. 171, 181–82, 53 P.3d 520 (2002); McKee, 413 P.3d at 

1056. “A warrant that implicates materials protected by the First 

Amendment requires a heightened degree of particularity.” McKee, 413 

P.3d at 1056 (citing Perrone, 119 Wn.2d at 547). “The particularity 

requirement in such cases must be ‘accorded the most scrupulous 

exactitude.’” Id. (quoting Stanford, 379 U.S. at 485). 

 Thus, contrary to the reasoning of the Court of Appeals, there is 

precedent requiring a heightened particularly requirement for warrants, 

including warrants for the home. Because locked containers are afforded 

special protection under article I, § 7, a heightened particularity 

requirement is demanded for a warrant to authorize intrusion into a locked 

safe within the home. 

 People will typically store private information or important legal 

documents, like wills, in a locked safe. Before the State intrudes into this 

private affair, the warrant should have to specifically authorize the 

intrusion. A more exacting particularity requirement (similar to that 
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provided under the First and Fourth Amendments) is demanded by article 

I, § 7.  

 This is a workable requirement. The government already needs to 

be more specific in a premises search warrant if a computer within the 

home is to be lawfully seized and searched. United States v. Payton, 573 

F.2d 859, 862-63 (9th Cir. 2009) (in general, a premises search warrant 

does not authorize police to search a computer on the premises absent 

express authorization in the warrant). The same should apply for locked 

safes. That a private document is stored electronically on a computer 

rather than physically in a locked safe should not make a difference. 

3.  Review should be granted to resolve these important issues 

of state and federal constitutional law. 

 

 The Court of Appeals misapplied fundamental legal principles in 

analyzing the scope of the warrant. The decision does not acknowledge, 

let alone grapple with, the principle that greater specificity is required in 

the warrant if police have the requisite knowledge. Perrone, 119 Wn.2d at 

546-47, 553; McKee, 3 Wn. App. 2d at 23-24. The court’s decision is 

contrary to precedent setting out this principle, supporting review. RAP 

13.4(b)(1), (2). Whether police should have to explicitly ask for authority 

before seizing and searching a locked safe they know is in the home is a 

significant constitutional question. Similarly, whether article I, § 7 
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imposes a greater particularity requirement for locked containers is also a 

significant constitutional question. Review is warranted for these 

important issues of state and federal constitutional law. RAP 13.4(b)(3). 

As similar fact patterns will arise and recur, the issue is one of substantial 

public interest, further warranting review. RAP 13.4(b)(4). Because the 

criteria for review are met this, Court should grant review. 

E. CONCLUSION 

 

 For the foregoing reasons, Ms. Berven respectfully requests that 

this Court grant review, hold that the seizure and search of the locked safe 

in her home violated the Fourth Amendment and article I, § 7, and to 

reverse the Court of Appeals. 

Respectfully submitted this 26th day of June, 2018. 

/s Richard W. Lechich 

Richard W. Lechich – WSBA #43296 

Washington Appellate Project 

Attorney for Petitioner 
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STATE OF WASHINGTON, No.  49490-6-II 
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 v.  

  

WILLIAM HOWARD WITKOWSKI, PUBLISHED OPINION 

  

    Respondent.  

 

STATE OF WASHINGTON, 

Consolidated with No. 49500-7-II 

  

    Petitioner,  

  

 v.  

  

TINA DEE BERVEN,  

  

    Respondent.  

 

 JOHANSON, J.  —  Pursuant to a warrant, police found firearms and ammunition in a locked 

gun safe during a search of Tina Berven and William Witkowski’s1 residence.  The superior court 

suppressed this evidence, ruling that the search exceeded the warrant’s scope, and we granted 

discretionary review.  The State argues that under the Fourth Amendment of the United States 

Constitution, the superior court erred when it concluded that the locked gun safe’s contents were 

                                                 
1 We will refer to Berven and Witkowski collectively as “the Respondents.” 
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outside the warrant’s scope.  We agree with the State because the warrant authorized a search for 

firearms and because firearms were likely to be found in the locked gun safe.  We also decline the 

Respondents’ request to affirm on the alternative basis that the Washington Constitution’s greater 

privacy protections under article I, section 7 include that a premises search warrant must expressly 

authorize the search of locked containers likely to hold the search’s object.  Accordingly, we 

reverse the superior court’s ruling suppressing the evidence.  

FACTS 

I.  SEARCH WARRANT AND ADDENDUM 

 On October 27, 2015, Deputy Martin Zurfluh obtained a search warrant to search the 

Respondents’ property, including their residence, for evidence of possession of stolen property 

and utility theft.  The search warrant was limited to a stolen power meter and its accessories.  An 

arrest warrant for Witkowski was also issued.   

 On October 29, officers executed the search and arrest warrants.  After this search, Deputy 

Zurfluh requested an addendum to the search warrant.  In his affidavit, Deputy Zurfluh explained 

that after entering the Respondents’ residence, police found drug paraphernalia, ammunition, one 

locked gun safe, one unlocked gun safe, a rifle case, and surveillance cameras.  Deputy Zurfluh 

knew that the Respondents were felons and were prohibited from possessing firearms or 

ammunition.   

 The search warrant addendum authorized police to search at the Respondents’ street 

address for evidence of unlawful possession of a firearm, identity theft, unlawful possession of a 

controlled substance, and unlawful use of drug paraphernalia.  The warrant addendum defined the 
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area to be searched for this evidence as the main residence, a shed, and any vehicles and 

outbuildings at the street address.   

 The addendum authorized the seizure of evidence including, 

1. [f]irearms, firearms parts, and accessories, including but not limited to 

rifles, shotguns, handguns, ammunition, scopes, cases, cleaning kits, and 

holsters. 

. . . . 

4. Surveillance Systems used or intended to be used in the furtherance of any 

of the above listed crimes.  

. . . . 

6. Any item used as a container for item 4.  

 

Clerk’s Papers (CP) at 68 (emphasis added).  Notably, the addendum did not identify either of the 

gun safes as items to be seized, although Deputy Zurfluh stated in his affidavit as part of his 

description of the initial search that officers had found two gun safes in the residence.   

 When executing the warrant addendum, officers opened the locked gun safe.  They found 

firearms inside.   

 Following the second search, the State charged Respondents with numerous counts 

including first degree unlawful possession of a firearm.  Witkowski was additionally charged with 

seven counts of possession of a stolen firearm.   

II.  SUPPRESSION MOTIONS AND HEARING 

 The Respondents moved to suppress all evidence found as a result of the search.  At the 

suppression hearing, Deputy Zurfluh testified that the locked gun safe was located in the kitchen 

and that it was about the size of a refrigerator.  Deputy Zurfluh suspected that there were firearms 

in the safe because he had found ammunition in the home.  In Deputy Zurfluh’s experience, tall, 

upright safes were typically gun safes.   
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 Deputy Zurfluh further testified that when officers opened the locked gun safe, they found 

11 loaded rifles and shotguns with their serial numbers filed off, a handgun, a police scanner, a 

large quantity of cash, ammunition, and cameras.  The unlocked gun safe was empty.2   

 The superior court suppressed the “evidence found inside the gun safes” under the Fourth 

Amendment.  CP at 100.  The superior court ruled that the addendum to the warrant “did not 

include the gun[] safes or containers for firearms” and that gun safes are not “personal effects,” so 

that “[t]he search of the safe[s] did not fall within the scope of the search warrant.”  CP at 99-100.  

The superior court later denied the State’s motions for reconsideration.   

 The State filed motions for discretionary review in both Respondents’ cases.  We granted 

the State’s motions for discretionary review and consolidated the cases.   

ANALYSIS 

I.  STANDARD OF REVIEW 

 We review de novo conclusions of law related to the suppression of evidence.  State v. 

Winterstein, 167 Wn.2d 620, 628, 220 P.3d 1226 (2009).  We also review de novo whether a search 

violated the Fourth Amendment to the United States Constitution because it exceeded a warrant’s 

scope and whether article I, section 7 of the Washington Constitution has been violated.  State v. 

Rankin, 151 Wn.2d 689, 694, 92 P.3d 202 (2004); see State v. Figeroa Martines, 184 Wn.2d 83, 

90, 94, 355 P.3d 1111 (2015).   

  

                                                 
2 The parties refer to two gun safes—one locked and one unlocked—found within the 

Respondents’ residence.  But the unlocked gun safe was empty.  Thus, we address only the locked 

gun safe, from which the superior court suppressed evidence.  
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II.  THE FOURTH AMENDMENT 

 The State argues that the superior court erred under the Fourth Amendment when it 

suppressed evidence found inside the locked safe based on its determination that the search of the 

safe fell outside the warrant addendum’s scope.  We agree. 

A.  PRINCIPLES OF LAW 

 The Fourth Amendment provides that  

[t]he right of the people to be secure in their persons, houses, papers, and effects, 

against unreasonable searches and seizures, shall not be violated, and no Warrants 

shall issue, but upon probable cause, supported by Oath or affirmation, and 

particularly describing the place to be searched, and the persons or things to be 

seized. 

 

U.S. CONST. amend. IV.  When police execute a search warrant under a valid warrant, the search 

must be strictly within the scope of the warrant.  Figeroa Martines, 184 Wn.2d at 94.  We evaluate 

warrants in a commonsense, practical manner, not in a hypertechnical sense.  State v. Perrone, 119 

Wn.2d 538, 549, 834 P.2d 611 (1992). 

B.  WITHIN THE SCOPE OF THE WARRANT 

 The State argues that the locked gun safe was within the warrant’s scope because under the 

Fourth Amendment, when the warrant authorized the search of the premises for evidence of 

firearms, it authorized the search of the locked gun safe.  The Respondents argue that the search 

exceeded the warrant’s scope because the warrant excluded the locked gun safe by negative  
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implication and because Deputy Zurfluh was aware of the locked gun safe but did not include it in 

the search warrant.  We agree with the State.3 

1. PRINCIPLES OF LAW:  SCOPE OF THE WARRANT 

 “A lawful search of fixed premises generally extends to the entire area in which the object 

of the search may be found and is not limited by the possibility that separate acts of entry or 

opening may be required to complete the search.”  United States v. Ross, 456 U.S. 798, 820-21, 

102 S. Ct. 2157, 72 L. Ed. 2d 572 (1982).  “Thus, a warrant that authorizes an officer to search a 

home for illegal weapons also provides authority to open closets, chests, drawers, and containers 

in which the weapon might be found.”  Ross, 456 U.S. at 821.  Similarly, one leading treatise 

summarizes the law as follows: 

 A search made under authority of a search warrant may extend to the entire 

area covered by the warrant’s description. . . .  

 . . . . 

 Places within the described premises are not excluded merely because some 

additional act of entry or opening may be required.  Thus, in executing a warrant 

for certain premises the police are entitled to gain entry even into locked rooms on 

those premises. 

 

2 WAYNE R. LAFAVE, SEARCH AND SEIZURE:  A TREATISE ON THE FOURTH AMENDMENT § 4.10(a), 

at 932-36 (5th ed. 2012) (footnotes omitted).   

  

                                                 
3 “Under a search warrant for a premises, the personal effects of the owner may be searched 

provided they are plausible repositories for the objects named in the warrant.”  State v. Hill, 123 

Wn.2d 641, 643, 870 P.2d 313 (1994).  Although the State assigns error to the superior court’s 

ruling that the safes were not personal effects, the State advances no argument that this ruling was 

incorrect nor otherwise explains why the refrigerator-sized safe would be a “personal effect.”  

Thus, we do not reach this issue.  See RAP 10.3(a)(6). 
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2. ANALYSIS 

 a. THE WARRANT ADDENDUM AUTHORIZED THE SEARCH OF LOCKED CONTAINERS IN 

WHICH THE OBJECT OF THE SEARCH WAS LIKELY TO BE FOUND 

 

 Here, the warrant addendum listed the objects of the search as including firearms and 

firearm accessories.  And Deputy Zurfluh testified that he suspected the close-to-refrigerator-sized, 

locked safe contained firearms because he had found ammunition in the home.  Deputy Zurfluh 

also testified that in his experience, a tall, upright safe would be used to store guns.  Under the rule 

expressed in Ross, because one object of the search was “[f]irearms,” CP at 68, the premises search 

warrant addendum authorized the search of the locked gun safe as an area in which the object of 

the search was likely to be found.  See 456 U.S at 820-21.   

 The Respondents assert that the rule from Ross is dicta.  We nevertheless apply the rule in 

light of the substantial federal authority on this point.  Numerous federal circuit courts have applied 

the rule from Ross to authorize the search of locked items under a premises warrant that could 

contain the object of the search.  See United States v. Martinez, 949 F.2d 1117, 1120 (11th Cir. 

1992) (citing Ross as support and canvassing federal cases holding that a warrant to search a 

specific area for a certain class of things authorizes breaking open locked containers that may 

contain the objects of the search).4   

 Washington cases have also expressed the Fourth Amendment rule that a premises warrant 

authorizes a search of containers in a residence that could reasonably contain the object of the 

                                                 
4 See also United States v. Hodge, 714 F.3d 380, 387-88 (6th Cir. 2013); United States v. Mancari, 

463 F.3d 590, 596 (7th Cir. 2006); United States v. Gonzalez, 940 F.2d 1413, 1420 (11th Cir. 

1991); United States v. Snow, 919 F.2d 1458, 1461 (10th Cir. 1990); United States v. Pritchard, 

745 F.2d 1112, 1122 (7th Cir. 1984); United States v. Johnson, 709 F.2d 515, 516 (8th Cir. 1983); 

United States v. Morris, 647 F.2d 568, 572-73 (5th Cir. 1981). 
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search.  In State v. Simonson, we held that a sealed box containing pills could be searched under a 

warrant authorizing a search of a trailer home.  91 Wn. App. 874, 878, 887, 960 P.2d 955 (1998).  

We stated the rule that “a search warrant for a house authorizes a search of containers in the house 

that could hold one or more of the items specified in the warrant.”  Simonson, 91 Wn. App. at 886-

87; see also State v. Olson, 32 Wn. App. 555, 558-59, 648 P.2d 476 (1982) (language in a premises 

warrant authorizing a search for illicit drugs authorized officers to inspect “virtually every aspect 

of the premises”).    

 In another case, Division One of this court did not distinguish between locked and unlocked 

containers.  See State v. Llamas-Villa, 67 Wn. App. 448, 454, 836 P.2d 239 (1992).  In Llamas-

Villa, officers executing a premises warrant for an apartment entered a storage room outside the 

apartment, near the front door.  67 Wn App. at 450-51.  They opened a locked storage locker 

located in the room and marked with the same apartment number.  Llamas-Villa, 67 Wn. App. at 

451.   

The court affirmed denial of a suppression motion related to evidence found in the storage 

locker.  Llamas-Villa, 67 Wn. App. at 451, 453.  It held that police were authorized to search the 

locker because it was within the scope of places to be searched and that police could break into the 

locked storage locker because “places which may be searched pursuant to a search warrant are not 

excluded due to the presence of locks or because some additional act of entry or opening may be 

required.”  Llamas-Villa, 67 Wn. App. at 454 (emphasis added). 
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 The Respondents argue that Llamas-Villa is distinguishable because there the defendant 

argued that the locker was not part of the premises that the warrant authorized searching.5  The 

Respondents are correct that Llamas-Villa addressed what constitutes part of the “premises” of an 

apartment, 67 Wn. App. at 452-53, but the Respondents overlook the other holding of Llamas-

Villa—that the additional act of breaking into a locked container does not remove the container 

from the scope of the warrant.  67 Wn. App. at 454. 

 In sum, federal and state precedent applying the Fourth Amendment show that when police 

execute a premises warrant, they are authorized to search locked containers where the objects of 

the search are likely to be found.  Thus, the superior court here erred under the Fourth Amendment 

when it suppressed the evidence in the locked gun safe as exceeding the scope of the warrant 

addendum.   

 b. NOT EXCLUDED FROM SCOPE BY NEGATIVE IMPLICATION 

 The Respondents argue that because Deputy Zurfluh knew of the locked gun safe when he 

requested the warrant addendum but the safe was not included in the addendum, the addendum 

necessarily excluded the locked gun safe.  In an argument that conflates the addendum’s lists of 

items to be seized and places to be searched, the Respondents also assert that by “describ[ing] the 

search of containers for surveillance equipment,” the warrant addendum “excluded [the] search of 

containers for guns.”  Br. of Resp’t Witkowski at 7.  The State asserts that Deputy Zurfluh’s 

                                                 
5 The Respondents are correct insofar as they argue that Llamas-Villa does not expressly address 

whether a search warrant for objects authorizes opening containers that could reasonably be 

suspected to contain those objects.  This is implicit to, but not stated in, Llamas-Villa. 
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knowledge that a locked gun safe was present is immaterial.  We reject both of the Respondents’ 

arguments. 

  i. LEGAL PRINCIPLES 

 Exclusion by negative implication is a canon of statutory interpretation that applies when 

the circumstances support a sensible inference that the term left out was meant to be excluded.  See 

Chevron U.S.A. Inc. v. Echazabal, 536 U.S. 73, 81, 122 S. Ct. 2045, 153 L. Ed. 2d 82 (2002).  Two 

Washington cases have applied exclusion by negative implication-like reasoning to a search 

warrant’s description of places to be searched.   

 The parties rely on Llamas-Villa, which addressed the issue of whether the storage room 

and locker within the storage room were part of the premises of an apartment.  See 67 Wn. App. 

at 452-53.  There, the appellate court found that the locker in the storage room was within the 

premises warrant’s scope.  Llamas-Villa, 67 Wn. App. at 453.  This was so because the police did 

not include the storage locker in the affidavit supporting the search warrant.  Llamas-Villa, 67 Wn. 

App. at 452.  Had the locker been included in the affidavit but not included in the warrant, that fact 

“would have supported an inference that the locker was intentionally excluded from the warrant.”  

Llamas-Villa, 67 Wn. App. at 452. 

 On this point, the Llamas-Villa court distinguished our opinion in State v. Kelley, 52 Wn. 

App. 581, 762 P.2d 20 (1988), where outbuildings listed in an affidavit supporting a warrant were 

not included in the warrant as places to be searched.  67 Wn. App. at 452 (citing 52 Wn. App. at 

586).  In Kelley, we held that a “trial court properly ruled that the search of the outbuildings was 

outside the scope of the search warrant” because the warrant did not refer to the outbuildings, but 

the affidavit did.  52 Wn. App. at 585.   
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  ii. GUN SAFE NOT EXCLUDED BECAUSE OF AFFIDAVIT  

 Llamas-Villa and Kelley support the Respondents’ legal argument that a warrant could 

exclude by negative implication items known to the officer requesting the warrant and listed in a 

warrant affidavit but intentionally omitted from the warrant itself.  However, we disagree that 

exclusion by negative implication applies to the search warrant addendum at issue here because 

the affidavit and addendum were identical in their lists of places to be searched and items to be 

seized.  Thus, there is no inference that the locked safe was intentionally excluded.   

 Here, the affidavit in support of the warrant addendum listed the following places to be 

searched:  

 [Street address of the residence.]  A brown manufactured home that has two 

windows with white trim facing south and a fully covered front porch 

attached to the west side of the residence[] 

 A brown, elevated shed located northeast of the main residence 

 Any and all vehicles and outbuildings located on the property 

 

CP at 66 (bold omitted).  It also included an extensive list of items to be seized, including, as 

relevant here, 

1. [f]irearms, firearms parts, and accessories, including but not limited to 

rifles, shotguns, handguns, ammunition, scopes, cases, cleaning kits, and 

holsters. 

. . . . 

4. Surveillance Systems used or intended to be used in the furtherance of any 

of the above listed crimes.  

. . . . 

6. Any item used as a container for item 4.  

 

CP at 61.  Notably, the warrant addendum’s list of places that could be searched and things that 

could be seized was identical to the lists in Deputy Zurfluh’s affidavit in support of the warrant 

addendum.  Where the affidavit and addendum contained identical lists of places to be searched 
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and items to be seized, there is no inference that the locked safe was intentionally excluded, and 

we hold that exclusion by negative implication does not apply. 

 And although the warrant addendum affidavit disclosed the presence of the locked gun safe 

within the residence, it did so in passing, as part of a description of the events that occurred after 

police executed the original warrant.  As part of a lengthy description of the residence’s interior, 

Deputy Zurfluh stated, “In the dining room area there was a large gun safe.  There was a spare 

bedroom to the right, on the east side of the house.”  CP at 65.  It is only this brief reference to the 

locked gun safe that the Respondents argue gives rise to an inference that the locked gun safe was 

intentionally omitted from the warrant addendum.  

 We hold that the warrant addendum affidavit’s brief reference to the existence of a locked 

gun safe as part of a description of the initial search does not give rise to an inference that the 

locked gun safe was intentionally omitted from the warrant addendum.  To the contrary, because 

the warrant addendum affidavit’s lists did not include a locked gun safe and because the superior 

court authorized identical lists in the addendum, there is no inference that the addendum 

intentionally omitted a locked gun safe.  Because such an inference is not sensible under the 

circumstances, exclusion by negative implication does not apply.  See Chevron U.S.A., 536 U.S. 

at 81.  Thus, although Kelley and Llamas-Villa support that exclusion by negative implication 

could apply to search warrants, it does not apply here. 

  iii. “CONTAINERS FOR SURVEILLANCE SYSTEMS” DID NOT EXCLUDE 

“CONTAINERS FOR GUNS” 

 

 As for the Respondents’ argument that by listing “containers for surveillance equipment,” 

the search warrant addendum necessarily excluded “containers for guns,” we disagree for three 

reasons.  Br. of Resp’t Witkowski at 7.  First, the Respondents provide no case law holding that 
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the inclusion of containers for one item necessarily excludes containers for another item.6  Such a 

rule improperly ascribes a hypertechnical meaning to a search warrant.  See Perrone, 119 Wn.2d 

at 549.   

 Second, the Respondents’ rule is counter to the established rule from Ross:  that by 

authorizing a search for “firearms,” the warrant also authorized a search within containers likely 

to hold firearms.   

 Third, the Respondents’ argument conflates the items to be seized with the places to be 

searched:  even if the inclusion of surveillance containers in the list of items to be seized necessarily 

excluded other types of containers, this would not affect the list of places that could be searched.  

Here, the locked safe was a place searched and not an item seized.   

 In conclusion, we hold that the warrant authorized a search for firearms, and thus, the 

warrant addendum also authorized a search of the locked gun safe as within the scope of the 

addendum and under settled Fourth Amendment law.   

III.  ARTICLE I, SECTION 7 

 Next, we address Berven’s article I, section 7 argument.7  The Respondents argue that we 

may affirm the superior court on the basis that the Washington Constitution’s greater privacy 

protections under article I, section 7 include that a premises search warrant must expressly 

authorize the search of locked containers.  In response, the State argues that under article I, section 

                                                 
6 As noted above, Llamas-Villa and Kelley discuss items included in the warrant affidavit but 

excluded from the warrant.   

 
7 Typically we address state constitutional issues first.  State v. Z.U.E., 183 Wn.2d 610, 617, 352 

P.3d 796 (2015).  But here, the superior court did not rule on state constitutional grounds, and 

accordingly, we first address the superior court’s express basis for its ruling.   
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7, a premises search warrant authorizes a search of locked containers therein, even if the search 

warrant does not explicitly list the containers.  As discussed, we hold that the search was proper 

under the Fourth Amendment.  The Respondents’ arguments for a different outcome under article 

I, section 7 fail.   

A.  NECESSITY OF A GUNWALL ANALYSIS 

 At the outset, the Respondents and the State agree that a Gunwall8 analysis is unnecessary 

because it is well settled that article I, section 7 is interpreted independently of the Fourth 

Amendment.  We agree.  

 The first step “[w]hen a party claims a provision of the state constitution provides greater 

protection than” its federal counterpart is to “determine whether an independent analysis of the 

state constitutional provision is warranted.”9  McNabb v. Dep’t of Corr., 163 Wn.2d 393, 399, 180 

P.3d 1257 (2008).  If “it is settled law that an independent analysis should be conducted,” we 

proceed to the second step and conduct the independent analysis.  McNabb, 163 Wn.2d at 399.  

 Our Supreme Court has repeatedly held that under step one, it is settled law that an 

independent analysis must be conducted when interpreting article I, section 7 because article I, 

section 7 qualitatively differs from the Fourth Amendment and in some cases provides greater 

protections than does the federal constitution.  See, e.g., McNabb, 163 Wn.2d at 400 (“It is well 

settled that the privacy protections provided by article I, section 7 of the Washington Constitution 

have an independent meaning from that provided by the federal constitution.”); State v. Athan, 160 

                                                 
8 State v. Gunwall, 106 Wn.2d 54, 720 P.2d 808 (1986).   

 
9 We examine the Gunwall factors only if “it is not settled law that an independent analysis should 

be conducted.”  McNabb, 163 Wn.2d at 399. 
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Wn.2d 354, 365, 158 P.3d 27 (2007) (same).  “Accordingly, a Gunwall analysis is unnecessary to 

establish that this court should undertake an independent state constitutional analysis.”  Athan, 160 

Wn.2d at 365 (footnote omitted); see also State v. McKinney, 148 Wn.2d 20, 26, 60 P.3d 46 (2002) 

(same); State v. Chenoweth, 160 Wn.2d 454, 463, 158 P.3d 595 (2007) (same).  

 “The only relevant question is whether article I, section 7 affords enhanced protection in 

the particular context.”  Athan, 160 Wn.2d at 365.  We look to whether there was “a disturbance 

of one’s private affairs and, if so,” whether “the disturbance [was] authorized by law.”10  Athan, 

160 Wn.2d at 366.  

 Since Athan was decided, nearly every Supreme Court case to examine the issue has 

followed the rule set forth in Athan.  See, e.g., State v. Hinton, 179 Wn.2d 862, 867-68, 319 P.3d 

9 (2014) (addressing whether individuals have an expectation of privacy in the content of their text 

messages under article I, section 7, an issue of first impression, without undertaking a Gunwall 

analysis); State v. Fry, 168 Wn.2d 1, 5-6 & n.2, 228 P.3d 1 (2010) (addressing whether under the 

circumstances, a telephonic search warrant was supported by probable cause, as required by article  

  

                                                 
10 Although there were two dissents and one concurrence to Athan, neither the concurrence nor 

dissents took issue with the majority’s holding that no Gunwall analysis was necessary.  The only 

dissent or concurrence to even mention Gunwall was Justice Fairhurst’s dissent, in which she 

agreed with the majority that it was “no longer necessary to analyze the factors set out in” Gunwall 

“to determine whether it is appropriate to conduct an independent state constitutional analysis 

under article I, section 7 with regard to search and seizure questions.”  Athan, 160 Wn.2d at 399 

(Fairhurst, J., dissenting).   
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I, section 7, and noting that “[a]rticle I, section 7 provides greater privacy protection than the 

Fourth Amendment, and an analysis under [Gunwall] is not necessary”).11   

 In light of this authority, we conclude that a Gunwall analysis is unnecessary before we 

undertake an individual state constitutional analysis under article I, section 7. 

B.  AUTHORITY OF LAW 

 Agreeing that article I, section 7 is given an independent effect, the parties ask us to 

determine what protection our state constitution provides when police executing a search warrant 

search locked containers in a residence.  Specifically, the parties dispute whether the search 

warrant addendum conferred the “authority of law” to disturb the Respondents’ private affairs.12  

Br. of Resp’t Berven at 19; Am. Suppl. Br. of Appellant at 4.  We hold that the warrant addendum 

authorized a search of the locked safe and accordingly that police acted under the authority of law 

under article I, section 7. 

                                                 
11 We disagree with the concurrence’s reliance on Blomstrom v. Tripp, 189 Wn.2d 379, 401, 402 

P.3d 831 (2017), where the Supreme Court conducted a Gunwall analysis under article I, section 

7.  The issue decided in Blomstrom was not whether to do a Gunwall analysis, and the case does 

not stand for the principle that a Gunwall analysis must be redone in every context under article I, 

section 7.  See D’Amico v. Conguista, 24 Wn.2d 674, 683, 167 P.2d 157 (1946) (statements in a 

case regarding a question not presented in that case are not binding).  Neither does Sprague v. 

Spokane Valley Fire Department, ___ Wn.2d ___, 409 P.3d 160, 172 (2018), also relied upon by 

the concurrence, require a Gunwall analysis under article I, section 7.  In Sprague, the Supreme 

Court rejected an argument for greater free speech protections under an unidentified portion of the 

state constitution because the proponent failed to brief the Gunwall factors.  409 P.3d at 172.  

Sprague’s brief reference to Gunwall to reject a claim of broader protection under an unspecified 

state constitutional provision does not overrule the well-developed article I, section 7 jurisprudence 

stating that a Gunwall analysis is unnecessary.  

 
12 Article I, section 7 requires a two-step analysis:  (1) was there a disturbance of one’s private 

affairs and, if so, (2) was the disturbance authorized by law.  Athan, 160 Wn.2d at 366.  The parties 

do not contest that intrusion into the locked safe constituted a disturbance of private affairs.   
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 “The ‘authority of law’ required by article I, section 7 is a valid warrant unless the State 

shows that a search or seizure falls within one of the jealously guarded and carefully drawn 

exceptions to the warrant requirement.”  Hinton, 179 Wn.2d at 868-69; see also State v. Gaines, 

154 Wn.2d 711, 718, 116 P.3d 993 (2005) (a lawfully issued search warrant provides authority of 

law). 

 The parties provide no Washington case law directly addressing whether article I, section 

7 prohibits the search of locked containers under a premises search warrant unless the locked 

containers are specifically included as places to be searched, and this appears to be an issue of first 

impression.13  However, in interpreting “authority of law” under article I, section 7, our Supreme 

Court has repeatedly held that a “warrant based on probable cause” is sufficient to authorize a 

disturbance of private affairs.  See State v. Reeder, 184 Wn.2d 805, 817, 365 P.3d 1243 (2015); 

State v. Miles, 160 Wn.2d 236, 244, 156 P.3d 864 (2007); Gunwall, 106 Wn.2d at 69; In re Pers. 

Restraint of Maxfield, 133 Wn.2d 332, 343, 945 P.2d 196 (1997).  A warrant is sufficient because 

the warrant process “ensures that some determination has been made which supports the scope of 

the invasion” and reduces mistaken intrusions.  Miles, 160 Wn.2d at 247.  A warrant also protects 

                                                 
13 The State relies on Figeroa Martines, which is not directly on point.  In Figeroa Martines, a 

defendant argued that a warrant to extract a blood sample lacked particularity to authorize blood 

testing.  184 Wn.2d at 92.  Noting that both “article I, section 7” and the Fourth Amendment require 

that warrants describe things to be seized with particularity, Figeroa Martines held that the warrant 

authorized blood testing when it authorized a blood draw.  184 Wn.2d at 92-93.  Figeroa 

Martines’s reference to article I, section 7 suggests that article I, section 7 and the Fourth 

Amendment are interpreted identically in the context of determining what a warrant authorizes.  

184 Wn.2d at 93.  However, Figeroa Martines is not directly on point because no party appears to 

have argued that article I, section 7 does not allow police to search locked containers under a 

warrant.   
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against “unreasonable governmental intrusions.”  State v. Jackson, 102 Wn.2d 432, 443, 688 P.2d 

136 (1984). 

 The Respondents argue that a rule that a warrant must specifically list “locked containers” 

before law enforcement could search inside locked containers advances the rationales underlying 

the warrant requirement.  Br. of Resp’t Berven at 17.  But the Respondents also admit that their 

proposed rule would be satisfied if “[t]he affiant . . . simply ask[ed] for authority to open all locked 

containers capable of holding the objects sought.”  Br. of Resp’t Berven at 17.  It is unclear how a 

requirement that would result in police routinely requesting to search containers that hold the 

object of their search would either reduce government intrusion or limit the scope of invasion.  

 The Respondents also argue that locked containers have heightened protection under article 

I, section 7, so that an additional search warrant is required before police executing a premises 

warrant may search locked containers.  But the cases that the Respondents rely on as support that 

locked containers are entitled to heightened protections under article I, section 7 are 

distinguishable.   

 In State v. Monaghan, Division One of this court addressed the consent exception to the 

warrant requirement under article I, section 7.  165 Wn. App. 782, 788, 266 P.3d 222 (2012).  It 

held that the search of a locked container in a car was not valid under the consent exception because 

searching the locked container exceeded the scope of the consent to search the car.  Monaghan, 

165 Wn. App. at 789.  Similarly, in State v. Stroud, the Supreme Court held that police could not 

search locked containers in a vehicle when executing a search incident to arrest.  106 Wn.2d 144, 

152, 720 P.2d 436 (1986), overruled on other grounds by State v. Valdez, 167 Wn.2d 761, 224 

P.3d 751 (2009).   
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 Not only are Monaghan and Stroud distinguishable because they involve warrant 

exceptions and the searches of containers in cars, but the underlying rationales are different.14  In 

Washington, locked containers in cars are given greater privacy expectations than unlocked 

containers in cars.  State v. Vrieling, 144 Wn.2d 489, 493-94, 28 P.3d 762 (2001).  This rule derives 

from case law concerning searches of vehicles incident to arrest, and the rule’s double rationales 

are that the privacy interest in a locked container in a vehicle outweighs the exigencies of an arrest 

and that locked containers are less likely to conceal a weapon.  State v. Fladebo, 113 Wn.2d 388, 

395, 779 P.2d 707 (1989). 

The Respondents provide no case or argument about how these rationales related to 

warrantless vehicle searches incident to an arrest apply to a premises search under the authority of 

a search warrant.  Indeed, a home already receives the highest level of protection under our state 

constitution, State v. Young, 123 Wn.2d 173, 185, 867 P.2d 593 (1994), so that it makes little sense 

to extend additional protections to privacy interests in locked containers within a home that are 

likely to contain an item to be seized under the warrant.   

 We reject the Respondents’ request to extend the protection of locked containers in 

warrantless vehicle searches to a premises searched under a warrant.  Instead, we hold that under 

article I, section 7, a premises search warrant authorizes a search of a locked container in the 

residence where the locked container is a likely repository for evidence specifically targeted by 

the search warrant.  Here, the police acted under authority of law when they executed the search 

                                                 
14 The Respondents also submitted State v. Tyler, dealing with the inventory search exception and 

stating that consent is required to search locked containers under that exception because locked 

containers in a vehicle are not included within the inventory search exception.  177 Wn.2d 690, 

709, 712, 302 P.3d 165 (2013).  Reliance on this case is unpersuasive because, like Monaghan and 

Stroud, Tyler deals with an exception to the warrant requirement and containers in vehicles.   
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warrant addendum and searched the locked gun safe.  Accordingly, we hold that the Respondents’ 

article I, section 7 argument fails as an alternative ground upon which to affirm the superior court. 

 We reverse.  

  

 JOHANSON, J. 

I concur:  

  

MAXA, C.J.  

 

~,-' _,:__· J:..........:...i_ 
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 SUTTON, J. (concurring) — I concur with the majority that the trial court erred in 

suppressing the evidence under the Fourth Amendment.  I write separately because Berven and 

Witkowski failed to adequately brief the Gunwall factors arguing that a Gunwall analysis was 

unnecessary.   Although the parties agreed that a Gunwall analysis was not required, our Supreme 

Court recently made clear that we do not examine whether the state constitution provides greater 

protection in a particular context than the United States Constitution unless the parties adequately 

brief the Gunwall factors.  Sprague v. Spokane Valley Fire Dep’t et al., No. 93800-8 (Wash. Jan. 

25, 2018).  Thus, I would decline to consider Berven and Witkowski’s argument under article 1, 

section 7 as it was not argued below, and thus, I would only consider the argument under the Fourth 

Amendment.    

State v. Gunwall, 106 Wn.2d 54, 720 P.2d 808 (1986) held that there are six, nonexclusive 

criteria to determine whether our state constitution affords broader rights to its citizens in a 

particular context than does the United States Constitution.15  The parties’ failure to argue, 

sufficiently cite to authority, and brief these criteria means that they have not sufficiently argued 

the matter, and thus, we may not consider it.  State v. Wethered, 110 Wn.2d 466, 472, 755 P.2d 

797 (1988).16   

                                                 
15 The six criteria are: “(1) the textual language, (2) differences in the texts, (3) constitutional 

history, (4) preexisting state law, (5) structural differences, and (6) matters of particular state or 

local concern.”  Gunwall, 106 Wn.2d at 58. 

 
16 The majority cites several cases where our Supreme Court has held that a Gunwall analysis is 

not necessary because it is well settled that article 1, section 7 is interpreted independently of the 

Fourth Amendment: McNabb v. Dep’t of Corrections, 163 Wn.2d 393, 399, 180 P3d 1257 (2008); 

State v. Athan, 160 Wn.2d 354, 365, 158 P.3d 27 (2007), State v. McKinney, 148 Wn.2d 20, 26, 

60 P.3d 46 (2002), and State v. Chenoweth, 160 Wn2d 454, 463, 158 P.3d 595 (2007).  I agree that 

the law is well settled in certain contexts but it is not well settled in the context presented by this 

case. 
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“Whether the Washington Constitution provides a level of protection different from the 

federal constitution in a given case is determined by reference to the six nonexclusive 

Gunwall factors.” (Italics ours.) State v. Young, 123 Wn.2d 173, 179, 867 P.2d 593 (1994).  

Where the Gunwall factors are not adequately briefed by the parties, this court will not 

consider whether the state constitution provides greater protection than that provided by 

the federal constitution under the circumstances presented.  

 

State v. Cantrell, 124 Wn.2d 183, 190 n.19, 875 P.2d 1208 (1994) (citations omitted).  “A 

determination that a given state constitutional provision affords enhanced protection in a particular 

context does not necessarily mandate such a result in a different context.” State v. Russell, 125 

Wn.2d 24, 58, 882 P.2d 747 (1994) (citing State v. Boland, 115 Wn.2d 571, 576, 800 P.2d 1112 

(1990)).  

 This historical rule has been repeatedly iterated and reaffirmed recently in Blomstrom v. 

Tripp, 189 Wn.2d 379, 402 P.3d 831 (2017) and in Sprague. In Blomstrom, our Supreme Court 

held that, 

Generally speaking, “[i]t is . . . axiomatic that article 1, section 7 provides 

greater protection to an individual’s right of privacy than that guaranteed by the 

Fourth Amendment.”  State v. Parker, 139 Wn.2d 486, 493, 987 P.2d 73 (1999) 

(plurality opinion); City of Seattle v. McCready, 123 Wn.2d 260, 267, 868 P.2d 134 

(1994) (“It is by now commonplace to observe Const. art. 1, § 7 provides 

protections for the citizens of Washington which are qualitatively different from, 

and in some cases broader than, those provided by the Fourth Amendment.”).  

Unlike our state constitution, the Fourth Amendment does not explicitly protect a 

citizen’s “private affairs.” State v. Jones, 146 Wn.2d 328, 332, 45 P.3d 1062 (2002); 

McCready, 123 Wn.2d at 267.  But this enhanced protection depends on the context 

in question. 

 

189 Wn.2d at 399-400 (emphasis added).  The issue in Blomstrom was, “whether the petitioners’ 

urinalysis testing requirements violate either article I, section 7 of the Washington Constitution or 

the Fourth Amendment to the United States Consitution.  The parties also ask[ed] that we 

determine whether article I, section 7 is more protective than—and should be interpreted separately 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000571&cite=WACNART1S7&originatingDoc=Ib6e324e0aa0411e7a948ae7650b34992&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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from—the Fourth Amendment in this context.” Blomstrom, 402 P.3d at 399 (emphasis added).  

The parties were required to and did brief and analyze the Gunwall factors.   

More recently, in Sprague, the appellant claimed that his employer’s policy violated his 

right to free speech under the state constitution, but he did not brief the Gunwall factors.  Our 

Supreme Court declined to consider his claim under the state constitution and held that “[w]e will 

not examine whether the Washington Constitution provides greater protection than the United 

States Constitution unless a party adequately briefs the Gunwall factors.”  Sprague, slip op. at 12. 

Here, Berven and Witkowski asserted that a Gunwall analysis was unnecessary for this 

court to address their argument under article I, section 7.  Br. of Resp. at 16, n.7.  This court ordered 

the State to respond to their article I, section 7 argument including specifically whether a Gunwall 

analysis was required.  The State agreed with Berven and Witkowski’s assertion that a Gunwall 

analysis was not required.  However, under our Supreme Court’s recent holdings in Sprague and 

Blomstrom, a Gunwall analysis is still required before this court will address an argument on 

independent state constitutional grounds.  Because the parties have failed to provide a Gunwall 

analysis demonstrating that this court should analyze article I, section 7 independently from the 

Fourth Amendment in this case, I would decline to consider their article I, section 7 argument.  

Accordingly, I would address Berven and Witkowski’s arguments only under the Fourth 

Amendment.  Because I agree with the majority’s analysis under the Fourth Amendment, I concur 

in the result. 

  

 SUTTON, J.  
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